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Use of Emergency Directives and
Orders in New York

Generally – disasters
➢Executive Law § 20, definitions
➢Largely untested in court.
➢Causes

• Typical - Snow/storm
• Atypical – Hurricane Floyd, Superstorm Sandy
(Rockland County out for
approximately a week.)
• Extreme – COVID

➢ W.D. v County of Rockland and Jane Doe v. County of

Rockland, Sup. Ct. Rockland Cty., Index Nos. 031783/2019
and 031784/2019 (2019 measles outbreak found to be not a
disaster)
➢ C.F. v NY City Dept. of Health & Mental Hygiene, 2019 NY Slip

Op 31047[U] [Sup Ct, Kings County 2019])) (2019 measles
outbreak found to be a disaster)

▪ Declare a state of emergency to address a denominated disaster and

issue orders to the public. Exec Law § 24(1).

▪ Jurisdictionally limited to geographic area of authority.
▪ Overlapping jurisdictions may have contrary orders.
▪ There should be a finding based upon a determination of fact. See Op.

Atty Gen. I 90-58.

▪ Form of Order: executive order, or other form, is not established, and

varies from municipality to municipality.
▪ This sidesteps the representative form of government to deal with
emergent conditions. “Chief Executives are given extraordinary
powers during local emergencies.” Op. Atty. Gen. I 93-46

▪ Constraints of local orders
▪ This statute does not permit the local executive to act in contravention of the State or Federal

Constitutions, or Federal law.
➢ In re World Trade Ctr. Disaster Site Litig., 456 F. Supp. 2d 520 [SDNY 2006] (However, “Political
subdivisions of the State are to act to preserve the health and welfare of the public, but not at the
expense of the public's health and welfare. The firemen, policemen and construction workers
worked at the site to further the health and welfare of the public, but the political subdivisions that
regulated their work were not at liberty to sacrifice their health and welfare, except possibly if
there was no other way to combat the emergency effects of the disaster. . . . Governor Pataki did
not exercise his authority under section 29-a of the Disaster Act to suspend the protections of the
New York Labor Law governing the health and welfare of workers at construction sites, presumably
because "compliance with such provisions [did not] prevent, hinder, or delay action necessary to
cope with the disaster." Disaster Act § 29-a(1). It follows that the provisions of the New York Labor
Law relevant to worker safety remained in effect throughout the duration of the rescue and
recovery effort, and that it was incumbent on those responsible for supervising the site to comply
with those laws.”

▪

All such orders must be made in conjunction with a declaration of a local state of emergency. Exec Law
§ 24(1)

▪

States of Emergency may only be in effect for 30 days at a time, renewable during the pendency of the
emergency, and orders may only last for five days at a time, but are renewable. Exec Law § 24(1) and
(2).

▪

Orders must be made to “to protect life and property or to bring the emergency situation under
control” Exec Law § 24(1)

▪

Local laws can be suspended, where State assistance is requested. No authority is granted to suspend
State or Federal laws. Suspensions are limited to 5 day periods, but may be renewed. Exec Law §
24(1)(g).

▪

Local legislatures may terminate a local emergency order at any time. Exec Law § 24(8). This is not
stated to be exempt from veto.

▪ Limits of authority and Immunity for acts of officers. Exec. Law §

25(5)

➢ Sluys v Holbrook, 292 AD2d 371 [2d Dept 2002], Municipal

executive’s authority in emergencies is broad and not to be second
guessed by the Court.

➢Officers are potentially able to claim qualified or governmental

immunity for harm caused by policy making activities. See Op.
Atty Gen. 1980 p. 21. See also In re World Trade Ctr. Disaster Site
Litig., above.

▪ During a “state disaster emergency” the Governor may suspend laws and issue

directives to cope with the emergency. Exec Law § 29-a(1).
▪ There is no particular formula that the Governor must follow when he suspends

laws under section 29-a of the Executive Law; he simply must indicate with
specificity which laws are being suspended. See examples attached, EO 202 and
202.5
• The power to issue directives was only granted to the Governor by
Legislation dated March 2, 2020. It expires on April 20, 2021. See NYS Exe.
Law § 29-a and S.7919 of 2020.
▪ This sidesteps the forms of representative government, and home rule, in the State.

▪ Examples of suspensions and their effects –
➢ Suspend election law deadlines – Parietti v. Smapson, 117 A.D.3d 830 [2d Dept. 2014], Governor’s

suspension of deadlines and statutes of limitations for, among other things, election law deadlines. Of
note, applies rules of statutory interpretation to executive orders under section 29-a. See also,
Council v Zapata, ___ A.D.3d ___, 2020 N.Y. Slip Op. 02750 (May 11, 2020) [2d Dept 2020]. Applying
rule of executive order to NYC Charter based upon broad rule suspending City Charter provisions
controlling related matters.
➢ Suspend criminal hearings – People v. Stanley, ___ Misc3d ___, 2020 Slip Op. 20088, (April 20, 2020)

[Sup. Ct. Albany Cty. 2020]. J. Marcelle, City Ct. in discussing emergency response versus liberty of
the people, in the context of statutory time limits for 180.80 preliminary hearings, observes that
“[s]uspension of civil liberties always seems well advised in a crisis. People focus on fighting the
battle, in this case a virus, and collateral damage on liberty is an afterthought that can be dealt with
later and condemned in retrospect by history (see e.g. Korematsu v. United States, 323 US 214 [1944].

▪ Constraints of gubernatorial directives under Executive Law § 29-a
➢ This statute does not permit the Governor to act in contravention fo the State or Federal

Constitutions, or Federal law.
➢ All such directives must be made during a “state disaster emergency”. There is no required
declaration in section 29-a, but it presumes the existence of a “state disaster emergency”.
➢ All suspensions and directives must “be necessary to cope with the disaster”, Exec Law § 29-a(1),
and “no suspension or directive shall be made which is not in the interest of the health or welfare
of the public and which is not reasonably necessary to aid the disaster effort”, Exec Law § 29a(2)(b).

▪ Gubernatorial directives may only be in effect for 30 days at a time, but are renewable.
▪ The State legislature may terminate any suspension or directive at any time. This is not stated to be

exempt from veto.

▪ Officers are free from liability for implementation of orders.

▪ Local emergency order
➢ Criminal. Exec Law § 24(5) (During Rockland measles, there was

a reticence to apply such extreme punishment. The order for
prohibitions was stated by the county executive to be for
deterrence only).
➢ Civil.

There is no current express authorization in section 24.
However, it is theoretically possible with legislative approval or as
part of an emergency order.

▪

State responses
➢ Penalties are not inherent in the statutory scheme.
➢ Criminal.
o The District Attorney’s Association of the State prepared an opinion that there is no

direct penalty authorized by law, as there is in Executive Law § 24. See
Memorandum of March 23, 2020.
o The Governor bootstrapped penalties by reference to PHL § 12 and 12-b, and
traditional criminal penalties for violation for lawful orders of the government,
resisting arrest and obstruction of governmental administration, and others. This has
some application to non-health emergency related disasters as well.
➢ Civil. None has been attempted or discussed.

▪ State Disaster preparedness commission. Executive Law § 21
➢ Made up of State Commissioners and department heads
➢ Its duties are to plan for disasters and to coordinate with local authorities in the event of a disaster.

Also, to prepare a State disaster preparedness plan. Exec Law § 22.
➢ The commission must establish standards for nursing homes and similar establishments regarding
disaster preparedness. Exec Law § 23-b.

▪ Local comprehensive emergency plans
➢ Localities are permitted (not required) to make disaster preparedness plans. Exec Law § 23.
➢ Purpose of the plans is to minimize the effect of disasters by assessing risks in the face of various

disasters and planning for coordination of resources and manpower to respond.
➢ This includes the ability to create a registry of disabled persons

▪ Local plans are reviewed for consistency, and that requirement for consistency is overseen by count

government.

▪ Local governments have relaxed rules to accept and use resources to respond to the disaster. Exec Law

§ 25. Reduces the need for legislative intervention, contracting and intermunicipal agreements.

▪ Exec Law § 27 permits new officers to be appointed temporarily in the event that normal succession is not available.

▪ Court Challenges
▪ Many centered around activities affiliated with religion: churches/synagogue capacity for

services (Soos); Overnight camps significant to religious purposes (Ass’n of Jewish Camp
Optrs);
▪ Primarily in the preliminary injunction stage;

▪ NY Federal Courts have largely followed Jacobson v. Massachusetts, 197 U.S. 11 (1905),

“suspension” of Constitutional rights in times of epidemic. The implication is that there
has to be a substantial and egregious violation to warrant court intervention. (See
discussion in County of Butler v. Wolf, 20-cv-00677 (W.D. Pa. 2020), p. 11 et seq.)

▪ Ass’n of Jewish Camp Operators v. Cuomo, ___ F.Supp. 3d ___ (NDNY) 2020 Lexis

1177656; 2020 WL 3766496

▪ Discriminatory to religious versus secular use of camps (1st A) and interference with
▪

▪
▪
▪
▪
▪

religious upbringing (14th A);
Legislative Immunity alleged by the Governor. Denied, as the Court found Executive
Orders to not be part of any legislative process, and could not see how the Governor
should be immune to all challenges to execution of his Executive Orders.
Relies strongly on Jacobson v. Massachusetts to permit the States to exercise police
powers as they see fit to stop threats to public health;
Courts will not dispute State determinations of wisdom or efficacy of measures;
States, however, cannot be arbitrary or oppressive;
Rational basis to a legitimate State interest test applied.
Even if strict scrutiny (applicable to regulation of religion) applies, prevention of COVID
has been determined to be a compelling State interest

▪ Luke’s Catering Serv. LLC v. Cuomo, 2020 Lexis 165907 (WDNY),
▪ Without analysis of what a “directive” is (as compared to a regulation, or law), finds that
▪
▪
▪
▪

executive orders are effective use of police power;
Jacobson authority is only exceeded when there is no substantial relation to protection of
the public health, or that the directive is a plain and palpable invasion of rights;
Lack of proof from Defendants to counter assertions by State experts;
Not a taking since some business is allowed, even if that amount of business is insufficient
to sustain basic overhead (categorical vs. non-categorical regulatory takings).
States that the taking is “temporary”.

▪ Bimber’s Dellwood Inc. v James, WDNY 20-cv-01043, J. Skretny
▪ Executive Law § 29-a is unconstitutional; unconstitutionally transfers the power of the

legislature to the executive.
▪ Claims certain executive orders are ultra vires. (not article 78, but couched as a violation
of Exec. Law 20-a which limits directive powers to acts “necessary to cope with the
disaster or if necessary to assist or aid in coping with the disaster”
▪ On free speech, singles out non-obscene exotic dancing as closed versus other live
entertainment (bands and performances);
▪ Motion for Preliminary Injunction slated for submission on September 25, oral argument
requested.

▪ Elmsford Apt. Assoc. LLC v. Cuomo, 2020 Lexis 115354, 2020 WL 3498456
▪ Challenge to eviction freeze
▪ Primary claim is that the governor is improperly legislating and usurping the role of the

legislature by changing statutory landlord tenant law;
▪ Federal Court is loathe to rule on a State matter as a matter of State sovereignty;
▪ Not a taking or deprivation of substantial due process.

▪ Jacobson is at risk,
▪ Bayley’s Campground, 20-cv-00732 (D. Me.), S. Bay United Pentecostal Church v.

Newsom, 959 F.3d 938 (9th Cir. 2020), Butler v Wolf, 20-cv-0677 (W.D. Pa.) and
implied in Soos v. Cuomo, 20-cv-651 (NDNY) and DeMartile v. Cuomo, 20-cv-0859
(NDNY).

▪ Unprecedented

length

of

emergency,

the

“new

normal”?
▪ Place of Legislature, and new powers to the Governor.

Boreali analysis?
▪ Vehicle - Article 78? Plenary action? Constitutional

action?
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