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Federal Civil 
Rights Lawsuit

4

Your Agency Gets Sued 
and MAYBE….
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YOU Get 
Sued!
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   Qualified Immunity

7

     “Deliberate indifference” helps 
      DEFEAT qualified immunity
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FAILURE TO TRAIN
A government agency that fails to train 
social media staff on recent First 
Amendment caselaw is valid proof that the 
agency acted with “deliberate indifference” 
and can be successfully sued by someone 
who had a social media comment 
improperly deleted from a government 
Facebook page. Scarborough v. Frederick County School Board

Western District of Virginia Federal District Court (2021)
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         NO POLICY

Having no policy OR 
having a policy that 
violates settled law is also 
evidence of “deliberate 
indifference.”
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What does it cost?
11

12
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The First Amendment vs.
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Only 
GOVERNMENT 
can violate 
the First 
Amendment

16

Balancing of Interests

17

Non 
Public 
Forum

Traditional 
Public 
Forum

Limited  Public Forum

Most speech rightsNo speech rights
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    Types of Government Forums

19

  Non public forum: No public free speech rights
   

20

       

   

 Limited Public Forum:    
  Speech can be regulated 
  with time, place & manner restrictions

21
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Can we tell  
them they 
can’t  
criticize us 
by name?

23

LEVEL PLAYING FIELD
24
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Limited 
Public Forum
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Can’t we just TURN OFF 
all comments?
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Someone tried that!

28

29

The Court appears to say:  
 
That MIGHT be a problem 
because the presence of
                      keeps the comments 
as a limited public forum

30



5/10/24

11

31

ALSO:
No Comments = Less Engagement!

32

NO 1st Amendment Protection:

- Obscenity

- Defamation

- Actual Threats

- Spam

33
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NO 1st Amendment Protection:

- Illegal Activities

- Promotes Illegal Discrimination

- Malware Links

- Copyright of Another

34

What about 
“Hate Speech?”

35

Matal v. Tam (2017)

36
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Matal v. Tam (2017)
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Matal v. Tam (2017)
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  OBSCENITY:

You’re unlikely to 
see it successfully 
posted on social 
media.

40

But what 
about 
profanity?

41

42
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43

44

Facebook determines what 
to block by using the most 
commonly reported words 
and phrases marked 
offensive by the community.
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Should 
government 
outsource the 
definition of 
“profanity” to 
“the community?

46

Does using Facebook’s profanity 
filter violate the 1st Amendment?

47

The Arkansas State Police have a 
public Facebook page

48
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State Police removed James Tanner from a 
Wal-Mart for open carrying a pistol. He 
became a critic of the agency.

49

50
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ASP Page Settings 

Pig, copper, jerkthese

52

Here comes
 Tanner’s 
comments…

53

Tanner’s comment on 
an unrelated photo of 
the trooper he disliked:
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His comment was deleted 
automatically due to the 
custom list of moderated 
words uploaded by ASP:

55

Tanner then 
sends this 
direct message 
to the page, 
which results in 
him being 
banned due to 
his “profanity” 

56

LAWSUIT

57
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Tanner v. Ziegenhorn
Eastern District Court of Arkansas

58

“The State Police 
violated the First 
Amendment in 
blocking Tanner from 
Facebook page based 
on Tanner’s use of 
profanity in private 
messages.”
59
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61

What’s offers 
the smallest 
chance of 
being 
successfully 
sued?

62

63
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DEFAMATION:
1. False

2. Assertion     
of fact

3. Causes 
damage

64

SPAM:

65

Can you delete 
“off topic” posts?

66
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11th Circuit Court of Appeals

Charudattan v. Darnell* 
(2020)

67

An unpublished 
opinion meaning it 
shouldn’t be relied 
upon by other courts 

68

Alachua County Sheriff 
Sadie Darnell (Florida)

69
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Government Accountability Page 
operated by Savitar Charudattan 

70

71

The Sheriff’s Facebook Policy prohibited 
comments that were “unrelated to the 
intended topic of discussion or provided 

links to other third-party sites.”

72
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73

The Lieutenant mentioned was involved 
in a prior arrest of Charudattan in 2011. 

74

“Caudatan's comment, on its 
face, was relevant to the 
topics of Lt. Lalonde and 

agency training, which are 
completely unrelated to the 

topic of 9-11 remembrances.”

The court said the 
comment was off topic 
and could be removed.
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76

77

“Charudattan suggests his comment was intended 
as a criticism of the Sheriff's Office's delay in 
discovering the deputy's death. However, the 
comment, on its face, does not make such 
criticism clear. We agree with the district court 
that the comment was clearly off-topic.”

The Court seems to suggest that criticism is 
protected but only when it’s clearly aimed 
at the original topic.

78
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The Court suggests criticism is 
protected -- but only when it’s 
clearly aimed at the original topic.

Legit Criticism

Off Topic 
Criticism

79

The safest advice is 
to remove “off-topic” 
posts sparingly, if at 
all. The more what 
you’re deleting looks 
like content-based 
moderation the more 
trouble you’re asking 
for.

80

Illegal Activities:
Committing a crime, attempting to commit 
a crime, or encouraging others to commit a 
crime on your social media site. 

81
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Promotes Illegal 
Discrimination:

82

Malware:

83

Copyright of others:

84



5/10/24

29

But our 
POLICY says 
we CAN 
delete 
offensive 
comments!

Social Media Terms 
and Conditions
We can do anything we want to, because 
we’re the City and we are much more 
important than you are. Just deal with 
it, Bozo! Also our lawyer is mean and 
nasty and speaks Latin. So there, 
dipstick. We can do anything we want to, 
because we’re the City and we are much 
more important than you are. Just deal 
with it, Bozo! Also our lawyer is mean 
and nasty and speaks Latin. So there, 
dipstick. 

85

A NEW case!

86

Felts v. Green  
(8th Cir. 2024)

87
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Lewis Reed, President 
 St. Louis Board of Aldermen

88

Reed voted to close the 
St. Louis Workhouse, a 
jail. Sarah Felts disagreed.

89

90
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What did President 
Lewis do?

91

92

Felt sues. What did the 8th 
Circuit Court of Appeals say?

93
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Blocking critics is unconstitutional

The City didn’t even appeal whether it could 
block critics. The city only hoped to avoid 
liability by saying the President wasn’t 
making policy for the City. The City hoped 
to avoid the liability and force Reed to pay 
the attorney fees himself.

The 8th Circuit didn’t buy it. 

94

“Reed’s decision to 
block Felts was a 
deliberate choice of a 
guiding principle and 
procedure to silence 
online critics.”

95

“Reed made a deliberate choice to block Felts 
among various alternatives—ignoring the 
tweet, muting her account, replying  from the 
account, replying from a pseudonymous 
‘burner’ account, or replying from a personal 
account not administered under color of law as 
an official governmental account.”

96
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“Because of the unique power of 
the President of the Board of 
Aldermen, Reed exercised final 
policymaking authority when he 
blocked Felts. The City of St. Louis 
is liable.”

97

98

We FINALLY have                     
U.S. Supreme Court guidance!

99
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March 15, 2024 – unanimous decision

100

101

The decision appears to 
concede that government 
cannot delete comments 
based on viewpoint!

102
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SCOTUS:

103

QUESTION: when is a 
government official 
feed a government 
feed?

104

?
105
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manager converts his 
personal profile  into a 

106

manager converts his 
personal profile  into a 

107

A City Manager 
converts his 
personal Facebook 
profile  into a 
public “page.”
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Lindke made 
Facebook 
comments on 
Freed’s Facebook 
page that were 
critical of his 
policies. 

Freed blocked 
him. 

109

Freed said it was 
a private 
Facebook page 
where he 
occasionally 
posted stuff 
about work. 

110

Posts from Freed’s Facebook Page:

111
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Posts from Freed’s Facebook Page:

112

Posts from Freed’s Facebook Page:

113

Posts from Freed’s Facebook Page:

114
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SCOTUS 
introduces a new 
test for social 
media feeds by 
government 
officials.

115

STATE

116

Only 
GOVERNMENT 
can violate 
the First 
Amendment

117
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118

Is THIS state action?

119

THE NEW TEST!
120
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A government official’s social media 
feed is ONLY “state action” when BOTH 
of these prongs are true:

(1)  Possessed actual authority to speak 
on the agency’s behalf on a 
particular matter

(2) Seems to be exercising the agency’s 
authority when posting

121

Actual authority to speak on agency’s behalf

• It’s not enough to just be an agency 
employee

• Unless an official has AUTHORITY to post 
agency updates and address citizen 
concerns, it’s not state action

• The social media post in question must 
be connected to speech on a matter 
within the government official’s 
authority 

122

Actual authority to speak on agency’s behalf

• Actual authority can come from the law, 
longstanding custom and traditional 
usage, HR descriptions, and more.

• A governor, sheriff, city manager, 
township trustee and similar positions 
will typically have broad authority to 
speak to the public on the agency’s 
behalf. The IT guy? Not so much. 

123
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Actual authority to speak on agency’s behalf

Yes! No!

124

• Adding a disclaimer helps but it’s not 100%

• A post that makes a government 
announcement of information that’s not 
available elsewhere is likely state action 
         

• Merely repeating information that’s available 
on the agency website of social feed is likely 
not state action 

Other key points

125

• A page wide block (Facebook) is 
likely a violation if there’s even one 
agency post on the page. Deleting or 
hiding an individual comment is 
safer. 

Other key points

126
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CommunicationsCounsel.com/resources
A NEW Tool to Help You Figure This Out

127

NOTHING IN 
THIS CASE 
AFFECT 
YOUR 
AGENCY 
FEEDS!

128

VIEWPOINT 
NEUTRAL

129
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  Best Practice:

130

131

CommunicationsCounsel.com/resources

132
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Get my Crisis Comms card
133

CommunicationsCounsel.com/resources

134

Fourth EditionFourth Edition

135
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  CRISIS COMMUNICATIONS

136

SPECIFIC CHAPTERS ON:
Crisis Communications for: 
-Healthcare
-Law Enforcement
-Restaurant
-Higher Education

Writing Op-eds    Ghost writing
Better Speeches    Sharpen Writing Skills

137

AWordsmithsWork.com
138
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A WORDSMITH’S 
WORK

NOW AVAILABLE
ON AUDIOBOOK

139

ATTORNEY READING LIST

140

ATTORNEY READING LIST
Your attorney is likely smart. I’ve been an attorney advising 
government for three decades and most of those who do this 
work are accomplished and savvy. But attorneys who advise 
state and local government are typically generalists, who don’t 
have the time to specialize in things like the First Amendment. 
Before your attorney gives you advice on moderating 
comments on government social media feeds, please ask the 
attorney to  read the cases on the following slides. This 
material is too new to have been taught when your attorney 
was in law school. Once your attorney has read these cases, 
you can be assured that the legal advice you get will be based 
on the latest caselaw.

141
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ATTORNEY READING LIST
LIMITED PUBLIC FORUM
Lindke v. Freed 601 U.S. ___ (2024)
O'Connor-Ratcliff v. Garnier, 601 U.S. ___ (2024)
Garnier v. O’Connor-Ratcliff 41 F.4th 1158 (9th Cir. 2022)
Felts v. Green, 91 F.4th 938 (8th Cir. 2024)
Scarborough v. Frederick Cnty. Sch. Bd. 517 F. Supp. 3d 569 (W.D. Va. 2021)
Charudattan v. Darnell, No. 20-10519 (11th Cir. 2020)
Tanner v. Ziegenhorn 4:17-cv-780-DPM (E.D. Ark. 2019)
Knight 1st Amendment Institute v. Trump, 928 F.3d 226 (2nd Cir. 2019)
Davison v. Randall 912 F.3d 666 (4th Cir. 2019)
Robinson v. Hunt Cnty.,Tex. 921 F.3d 440 (5th Cir. 2019)
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ATTORNEY READING LIST
OFFENSIVE or HATE SPEECH
Ison v. Madison Local Sch. Dist. Bd. of Educ., 3 F.4th 887 (6th Cir. 2021)
Iancu v. Brunetti, No. 18–302, 588 U.S. ___ (2019)
Matal v. Tam, 582 U.S. 218 (2017)
Snyder v. Phelps, 562 U.S. 443 (2011)
Texas v. Johnson, 491 U.S. 397 (1989)

OBSCENITY v. PROFANITY
Miller v. California, 413 U.S. 15 (1973)
Cohen v. California, 403 U.S. 15 (1971)
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ATTORNEY READING LIST
CRITICISM OF PUBLIC EMPLOYEES
Marshall v. Amuso 571 F. Supp. 3d 412 (E.D. Pa. 2021)
Chicago Police Dept. v. Mosley, 408 U.S. 92 (1972)

MISINFORMATION
Susan B. Anthony List v. Driehaus, 573 U.S. 149 (2014)
United States v. Alvarez, 567 U.S. 709 (2012)

THREATS
Watts v. United States 394 U.S. 705 (1969)

144
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ATTORNEY READING LIST
SEE ALSO
Graf v. Christensen 4:22-cv-00212-DCN (D. Idaho 2023)
Czosnyka v. Gardiner 21-cv-3240 (N.D. Ill. 2021)

145

“SOCIAL MEDIA & FIRST AMENDMENT READING LIST”
CommunicationsCounsel.com/resources
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