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Your Agency Gets Sued
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Qualified Immunity

“Deliberate indifferen:e” helps
DEFEAT qualified immunity
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FAILURE TO TRAIN

A government agency that fails to train
social media staff on recent First
Amendment caselaw is valid proof that the
agency acted with “deliberate indifference”
and can be successfully sued by someone
who had a social media comment
improperly deleted from a government
Facebook page.

Scarborough v. Frederick County School Board
Western District of Virginia Federal District Court (2021)




Having no policy OR
having a policy that
violates settled law is also
evidence of “deliberate
indifference.”
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What does it cost?

5/10/24




5/10/24

comments

‘ we e
“ When can you delete comments?
@

Like - Reply - 1h

" DAILY NEWS

Deleting, Hiding, Blocking
are the same for First
Amendment purposes
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Only
GOVERNMENT
can violate
the First
Amendment
16
Balancing of Interests
17
Limited Pull)lic Forum
N ‘ { Traditional
e w9 o me
No speech rightT
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Types of Government Forums
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Limited Pubiic Forum:

Speech can be regulated
with time, place & manner restrictions
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=4 TIME
A®" PLACE
~¥- MANNER

22

Can we tell
them they
can’t
criticize us
by name?
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facebook

VIEWPOINT
NEUTRAL




Someone tried that!

12 GARNIER V. O’CONNOR-RATCLIFF

Garnier from her Twitter page. Zane likewise blocked the
Garniers from his Facebook page.’

Sometime after they blocked the Garniers, the Trustees
began using Facebook’s “word filter” feature effectively to
preclude all verbal comments on their public pages.
Specifically, in December 2018, Zane added a list of
approximately 2,000 commonly used English words to his
Facebook word filter, so that any comment using one of

those words could not be posted. O’Connor-Ratcliff added
maller lict af ahant 20 1 d +de ta hor n
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Court said:

29

The Court appears to say:

That MIGHT be a problem
because the presence of
O O ¥ @ keeps the comments
as a limited public forum

30
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Court said: ¢§

Second, although word filters have limited the public’s
ability to write verbal comments in response to the Trustees’
posts, the word filters have not changed Facebook’s non-
verbal “reaction” feature, which allows users to offer an
emotional reaction emoticon to Facebook posts, such as a
flike,” “angry face,” or “sad face” emoticon! Individuals
who have been blocked from a Facebook page, such as the
Garniers, cannot provide this non-verbal feedback.
Regaining the ability to provide non-verbal feedback to the
Trustees’ posts would constitute effective relief,

31
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No Comments = Less Engagement!

32

- Obscenity

- Defamation

- Actual Threats
- Spam

33
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NO 1st Amendment Protection:

- lllegal Activities

- Malware Links
- Copyright of Another

34

What about
“Hate Speech?”

>
I8

Matal v. Tam (2017)
W N

36
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UNANIMOUS DECISION FOR TAM

MAJORITY OPINION BY SAMUEL A. ALITO, JR.

isparag faracial or ethnic group and vi
First Amendment

Kennedy Ginsburg Alito

Thomas Breyer Sotomayor Gorsuch

37
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peech Clause of thel

(2017)

I v. Tam

And, as we have explained, that idea strikes at the heart
of the First Amendment. Speech that demeans on the
basis of race, ethnicity, gender, religion, age, disability, or
any other similar ground is hateful; but the proudest boast
of our free speech jurisprudence is that we protect the
freedom to express “the thought that we hate.”

38

The Washingt ?ng\

iracy  Opion . ms:
S - reme Court unanimously reaffir
up

I 1T st A]lle[ld]lle[lt

By Eugene Volokh =
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OBSCENITY: a
}6 |
1 2

' ,
I A S B
You're unlikely to ‘ .
see it successfully 7
posted on social _
media. A
40
But what
about
profanity?
AW, HELL!
DIDDILY-DING-DONG GRAP!
41

Cohen v. California (1971)

14
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Cohen v. California (1971) |

"one man's vulgarity is another's lyric."

44

Facebook determines what |
to block by using the most

commonly reported words
and phrases marked
offensive by the community.

15



Should

government ‘
outsource the L l
definition of

“profanity” to \ OUTSOURCE
“the community?

46
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Does using Facebook’s profanity
filter violate the 15t Amendment?

47

\SAS STATE POLICE

2]

] |

The Arkansas State Police have a
public Facebook page

5/10/24
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—State Police removed James Tanner from a
Wal-Mart for open carrying a pistol. He
became a critic of the agency.

S

49

Where do angry people
go to spout off?

50

5/10/24
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ASP Page Settings

—_—

Page Moderation these words are being blocked from the Page Pig, copper, jerk

Profanity Filter Set to strong Edit
Similar Page Suggestions Choose whether your Page is recommended to others Edit
Page Updates Page posts are automatically published when you update Page info, Edit

reach milestones, receive reviews and more.

52

Here comes
Tanner’s
comments...

53

Tanner’s comment on
an unrelated photo of
the trooper he disliked:

. Tanner this guy sucks

Like - Reply -

54
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His comment was deleted
automatically due to the
custom list of moderated
words uploaded by ASP:

b Tanner All these pigs are the same. Willfully
violating my civil rights!

Like - Reply-1h
55
Tanner then
sends this < & “ =0
direct message
to the page, —

- - 0U S| removed some of m|
Whlch results In r-comments becauseicusseyd!
him being b what the il
banned dueto .. . . , | ®
his “profanity”

56
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Eastern District Court of Arkansas
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“The State Police

violated the First 8
Amendment in ~ g
blocking Tanner from | |
Facebook page based ~— A
on Tanner’s use of

profanity in private
messages.”

59

“The State Police’s
use of Facebook’s
e “strong” profanity
T filter and its inclusion
FAA WY of the words pigs,
A copper and jerk
violate the First
Amendment.”

60
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3. Based on the jury’s special verdicts 2 and 3, the Court enters

judgment for James Andrew Tanner on his Fourth Amendment claim

and echoing Arkansas law claim about the December 2014 Wal-Mart

encounter against Kurt Ziegenhorn, in his individual capacity, for $1.00

in nominal damages, post-judgment interest at a rate of 0.09%, and a

reasonable attorney’s fee and costs as may be allowed on later timely
motion, on these seizure claims. FED.R. CIv. P. 54(d); 28 U.S.C. § 1920;
42 US.C. §1988. ?

61

What'’s offers
the smallest
chance of
being
successfully
sued?

62

Profanity Filter

21
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DEFAMATION:

1. False

2. Assertion
: of fact

¥k 3- Causes
damage

A SRANDER!

64

§ Juliann S. Smith
“ *I 'am made $84, 8254 so far this year working online and I'm a full time student. Im using an online

portunity | heard about and AM made hg at money.

$ 3@ COPYTHISWEBSITE ¢ ¢ ¢ ¢

HERE= www.Earn74.com®

2\ GOING
&/ OFEF TOPIC

OFF
TO Can you delete
PIC B “off topic” posts?

66
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11t Circuit Court of Appeals
i1 A

~ Charudattan
(2020)

67

An unpublished
opinion meaning it
shouldn’t be relied
upon by other courts

68

Alachua County Sheriff
Sadie Darnell (Florida)

69
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Government Accountability Page
operated by Savitar Charudattan

S
a Stop Traffic Fraud! (Alachua
County)
@FICAchua County -Commurity

70

Stop Traffic Fraud! (Alachua
County)

@FTC.Alachua.County - Community

Videos Photos More

The Sheriff’s Facebook Policy prohibited
comments that were “unrelated to the
intended topic of discussion or provided

_links to other third-par

72
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@ Alachua County Sheriff
o September 11 at 9:05am - &
Through blurred eyes we find the strength and
courage to soar beyond the moment. We look to the

future knowing we can never forget the past. God
Bless America

co 32 2 Comments 1 Share

73

The Lieutenant mentioned was involved
in a prior arrest of Charudattan in 2011.

74

ol

“Caudatan's comment, on its
face, was relevant to the
topics of Lt. Lalonde and

agency training, which are

completely unrelated to the
topic of 9-11 remembrances.”

3 The court said the
comment was off topic
and could be removed.

5/10/24
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Alachua County Sheriff
September 16, 2016 - @
Here is a bittersweet story about a #L.0DD which demonstrates the deep dedication,

brotherhood, and respect that binds the law enforcement community together, even in its
most trying times...

While doing what she does best, Lt. Kaley Behl, our unofficial #MyACSO historian, discovered
an article from 1940 which mentioned the shooting death of an Alachua County Sheriff's
Deputy which we had previously been unaware of. After extensive research, and the help of
our Honor Guard Commander, Lt. John Richman, Lt. Behl was able to uncover the details
regarding this Deputy killed in the line of duty, and have him formally recognized by the The
Officer Down Memorial Page (ODMP)

Although we are sad that we must add another name to the list of Deputies here at ACSO who
have made the ultimate sacrifice in service to or community, we are grateful for the hard work
and effort shown by Lt. Behl and Lt. Richman which will allow the memory of this local hero to
be honored properly! #HeroesAreNeverForgotten #RIP

WWW.ODMP.ORG
Deputy Sheriff William Arthur May, Alachua County Sheriff's Office, Florida

Q=0 7 9 Comments 9 Shares

5/10/24
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e Savitar Charudattan Wow. 1934. Maybe
82 years from now Robert Dentmond will
receive a formal apology post

Like-Reply-1h

77

=

“Charudattan suggests his comment was intended
as a criticism of the Sheriff's Office's delay in
discovering the deputy's death. However, the
comment, on its face, does not make such
criticism clear. We agree with the district court
that the comment was clearly off-topic.”

The Court seems to suggest that criticism is
protected but only when it’s clearly aimed
at the original topic.

78
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The Court suggests criticism is
protected -- but only when it’s
clearly aimed at the original topic.
. ere o - NS
Legit Criticism /jJ

Off Topic + 77 j
Criticism 1Y E

5/10/24
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The safest advice is
to remove “off-topic”
posts sparingly, if at
all. The more what
you’re deleting looks
like content-based
moderation the more

trouble you’re asking
for.

80

lllegal Activities:

Committing a crime, attempting to commit
a crime, or encouraging others to commit a
crime on your social media site.

81
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Promotes lllegal ,' ’
Discrimination: ( ’ v

82

Copyright of others:
s @ag O
| BRSO
 {
84
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But our
POLICY says
we CAN
delete
offensive
comments!

85

5/10/24

Felts v. Green

(8th Cir. 2024)

87
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Lewis Reed, Pres &
St. Louis Board of Aldermen

Reed voted to close the
St. Louis Workhouse, a
jail. Sarah Felts disagreed.

89

Q Sarah Felts

What do you mean by ‘change the messaging around

?

90
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What did President

5/10/24

Lewis do?

91

President Lewis Reed &

@PresReed blocked you

ESEaL o) 0 A | },”;”“!

/ * *ﬁ 't' =
X Srares ‘

| COURT OF |
K appeaLs

EIGHTH

* CIRCUIT
NG

Felt sues. What did the 8t

Circuit Court of Appeals say?

93
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Blocking critics is unconstitutional

The City didn’t even appeal whether it could
block critics. The city only hoped to avoid
liability by saying the President wasn’t
making policy for the City. The City hoped
to avoid the liability and force Reed to pay
the attorney fees himself.

The 8! Circuit didn’t buy it.

5/10/24
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“Reed’s decision to
block Felts was a
deliberate choice of a
guiding principle and
procedure to silence
online critics.”

95

é‘

“Reed made a deliberate choice to block Felts
among various alternatives—ignoring the
tweet, muting her account, replying from the
account, replying from a pseudonymous
‘burner’ account, or replying from a personal
account not administered under color of law as
an official governmental account.”

96
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“Because of the unique power of
the President of the Board of
Aldermen, Reed exercised final
policymaking authority when he
blocked Felts. The City of St. Louis

is liable.” ;

5/10/24
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We FINALLY have
U.S. Supreme Court guidance!

99
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i O OCTORER TER. 2028

SUPREME COURT OF THE UNITED STATES

Syllabus

LINDKE v, FREED

CPRTIORARITOTHE UNITED STATES COURT OF ALTE s FoR
TR SITH CIRCUIT

a0

5/10/24

FIab:

NOTE: Where it is feasible. 8 sllabus (headnote) will be released. 215
beng done in connection with this =%, e iine the opinion is issued
¥ £ the opinion of the Court but has been
Poepared by the Reporter ol Decigry B e convenience of the reader
See United States V- Detroit Timber & Lumber Co., 200 U. 8. 321, 337.

SUPREME COURT OF THE UNITED STATES

Syllabus

LINDKE v. FREED

CERTIORARLI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 22-611. Argued October 31, 9023—Decided March 15, 2024

James Freed, like countless other Americans, created a private Facebook
profile sometime before 2008. He eventually converted his profile to a
public “page,” meaning that anyone could see and comment on his
posts. In 2014, Freed updated his Facebook page to reflect that he was
o o monager of Port Huron Michigan, describing himself

AL

10 1 »_Chief Admin-

The decision

ppears to
concede that government
cannot delete comments
based on viewpoint!

102
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SCOTUS:

103

{INDRF, ». FREED

QUESTION: when is a
government official
feed a government
feed?

104

105
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James Freed
@JamesRFreed1

Home

Posts

Twitter

About

5/10/24

Videos About
Photos —
Community
PAGE INFO
S
|
AS 1

MORE INFO

© Hometown
Port Huron, MI

© About

Daddy to Lucy, Husband to Jessie and City Manager, Chief
Administrative Officer for the citizens of Port Huron, MI.

© Biography

Under the City Charter Mr. Freed serves as City Manager,
Chief Administrative Officer for the City of Port Huron, MI

A City Manager
converts his

personal Facebook
profile into a
public “page.”

108
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Lindke made
Facebook
comments on
Freed’s Facebook
page that were
critical of his
policies.

Freed blocked
him. R

109
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Freed said it was
a private
Facebook page / )
where he
occasionally
posted stuff
about work.

110

Posts from Freed’s Facebook Page:

e

| ==

111
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Posts from Freed’s Facebook Page:

Happy 7th Birthday, Winstont

5/10/24
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Posts from Freed’s Facebook Page:

Mayor Repp and Council practiced social distancing to hear and act upon the People’s business and
to hear a report from our Health Director on the COVID-19 crisis. Councilmember’s Worden and
Harris are slightly out of view because the spacing requirements put them of to the left and right. Our
Council Chambers allow for live tv and YouTube Broadcasts. You can watch their work here:
https:/lyoutu.be/DRIFXpdIMLW

113

Posts from Freed’s Facebook Page:

like to think that I've perfected her spike.

114
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SCOTUS
introduces a new
test for social
media feeds by
government
officials.

115
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Only
GOVERNMENT
can violate
the First
Amendment

39
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Is THIS state action?

119

THE NEW TEST!

120
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A government official’s social media
feed is ONLY “state action” when BOTH
of these prongs are true:

(1) Possessed actual authority to speak
on the agency’s behalf on a
particular matter

(2) Seems to be exercising the agency’s
authority when posting

121

Actual authority to speak on agency’s behalf

* It's not enough to just be an agency
employee

* Unless an official has AUTHORITY to post
agency updates and address citizen
concerns, it’s not state action

* The social media post in question must
be connected to speech on a matter
within _t'he government official’s

122

Actual authority to speak on agency’s behalf

* Actual authority can come from the law,
longstanding custom and traditional
usage, HR descriptions, and more.

* A governor, sheriff, city manager,
township trustee and similar positions
will typically have broad authority to
speak to the public on the agency’s
behalf. The IT guy? Not so much.

123
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Actual authority to speak on agency’s behalf

* Adding a disclaimer helps but it’s not 100%

* A post that makes a government
announcement of information that’s not
available elsewhere is likely state action

* Merely repeating information that’s available

on the agency website of social feed is likely
not state action

Other key points

125

Other key points

* A page wide block (Facebook) is
likely a violation if there’s even one
agency post on the page. Deleting or
hiding an individual comment is
safer.

42
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A NEW Tool to Help You Figure This Out

CommunicationsCounsel.com/resources

127

128

129
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Best Practice:

@) TRAINING
« POLICIES
@) ACCOUNTABILITY

130

131

CommunicationsCounsel.com/resources

132
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X1y and adequately’
‘s why I spend 2 significant amount

Kind of risis is mostIikely is

abook of its own, here are some
matter the size or scope of your.

i complex topic cou
cements you need to consi

136

SPECIFIC CHAPTERS ON:

Crisis Communications for: :
-Healthcare WOR%’}&TH,S
-Law Enforcement A
-Restaurant

-Higher Education

Writing Op-eds Ghost writing
Better Speeches Sharpen Writing Skills

137

Available at

AWordsmithsWork.com

138
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A
WORDSMITH'S
WORK

139

ATTORNEY READING LIST

140

ATTORNEY READING LIST

Your attorney is likely smart. I've been an attorney advising
government for three decades and most of those who do this
work are accomplished and savvy. But attorneys who advise
state and local government are typically generalists, who don’t
have the time to specialize in things like the First Amendment.
Before your attorney gives you advice on moderating
comments on government social media feeds, please ask the
attorney to read the cases on the following slides. This
material is too new to have been taught when your attorney
was in law school. Once your attorney has read these cases,
you can be assured that the legal advice you get will be based
on the latest caselaw.

141
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ATTORNEY READING LIST

LIMITED PUBLIC FORUM

Lindke v. Freed 601 U.S. ___ (2024)

0'Connor-Ratcliff v. Garnier, 601 U.S. ___ (2024)

Garnier v. 0'Connor-Ratcliff 41 F.4th 1158 (9th Cir. 2022)
Felts v. Green, 91 F.4th 938 (8th Cir. 2024)

Scarborough v. Frederick Cnty. Sch. Bd. 517 F. Supp. 3d 569 (W.D. Va. 2021)
Charudattan v. Darnell, No. 20-10519 (11th Cir. 2020)

Tanner v. Ziegenhorn 4:17-cv-780-DPM (E.D. Ark. 2019)

Knight 1st Amendment Institute v. Trump, 928 F.3d 226 (2nd Cir. 2019)
Davison v. Randall 912 F.3d 666 (4th Cir. 2019)

Robinson v. Hunt Cnty.,Tex. 921 F.3d 440 (5th Cir. 2019)

142

ATTORNEY READING LIST

OFFENSIVE or HATE SPEECH
Ison v. Madison Local Sch. Dist. Bd. of Educ., 3 F.4th 887 (6th Cir. 2021)
lancu v. Brunetti, No. 18-302, 588 U.S. ___ (2019)
Matal v. Tam, 582 U.S. 218 (2017)

Snyder v. Phelps, 562 U.S. 443 (2011)

Texas v. Johnson, 491 U.S. 397 (1989)

OBSCENITY v. PROFANITY
Miller v. California, 413 U.S. 15 (1973)
Cohen v. California, 403 U.S. 15 (1971)

143

ATTORNEY READING LIS

CRITICISM OF PUBLIC EMPLOYEES
Marshall v. Amuso 571 F. Supp. 3d 412 (E.D. Pa. 2021)
Chicago Police Dept. v. Mosley, 408 U.S. 92 (1972)

MISINFORMATION
Susan B. Anthony List v. Driehaus, 573 U.S. 149 (2014)
United States v. Alvarez, 567 U.S. 709 (2012)

THREATS
Watts v. United States 394 U.S. 705 (1969)

144
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ATTORNEY READING LIST

SEE ALSO
Graf v. Christensen 4:22-cv-00212-DCN (D. Idaho 2023)
Czosnyka v. Gardiner 21-cv-3240 (N.D. Ill. 2021)

145

“SOCIAL MEDIA & FIRST AMENDMENT READING LIST”

CommunicationsCounsel.com/resources
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